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SWAN AND CANNING RIVERS MANAGEMENT BILL 2005 
Council’s Amendments 

Amendments made by the Council now considered. 

Consideration in Detail 
The amendments made by the Council were as follows - 
No 1 

Clause 3, page 3, lines 26 and 27 - To delete “Town Planning and Development Act 1928” and insert 
instead -  

Planning and Development Act 2005 
No 2 

Clause 3, page 3, line 33 - To delete “Metropolitan Scheme Act” and insert instead -  
Planning and Development Act 2005 

No 3 
Clause 3, page 4, lines 1 and 2 - To delete the lines.  

No 4 
Clause 3, page 4, line 4 - To delete “Metropolitan Scheme Act” and insert instead -  

Planning and Development Act 2005 
No 5 

Clause 3, page 6, lines 10 and 11 - To delete “Western Australian Planning Commission Act 1985 
section 4” and insert instead -  

Planning and Development Act 2005 section 7 
No 6 

Clause 19, page 19, lines 22 and 23- To delete “Western Australian Planning Commission Act 1985” 
and insert instead -  

Planning and Development Act 2005 
No 7 

Clause 23, page 24, line 4 - To delete “statements of planning policy” and insert instead -  

State planning policies 

No 8 

Clause 65, page 52, line 7 - To delete “72” and insert instead -  

70 

No 9 

Clause 89, page 70, lines 29 and 30 - To delete “Metropolitan Scheme Act section 36(3)(b)” and insert 
instead -  

Planning and Development Act 2005 section 177(1)(b) 

No 10 

Clause 89, page 71, line 6 - To delete “Metropolitan Scheme Act section 36(3)(a)” and insert instead -  

Planning and Development Act 2005 section 177(1)(a) 

No 11 

Clause 89, page 71, lines 21 and 22 - To delete “Metropolitan Scheme Act section 36(2)(b), (2a), (2b), 
(7) and (8)” and insert instead -  

Planning and Development Act 2005 sections 180, 187 and 188 

No 12 

Clause 90, page 72, line 5 - To delete “values” and insert instead -  

benefits 
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No 13 

Clause 94, page 76, lines 5 and 6 - To delete “Town Planning and Development Act 1928 section 20” 
and insert instead -  

Planning and Development Act 2005 section 135 

No 14 

Schedule 5, page 113, after line 25 - To insert - 

(ra) the Planning and Development Act 2005; 

No 15 

Schedule 5, page 114, line 3 - To delete the line. 

No 16 

Schedule 5, page 115, line 6 - To delete “Western Australian Planning Commission Act 1985” and 
insert instead -  

Planning and Development Act 2005 

Mr M. McGOWAN:  I move - 

That amendment 1 made by the Council be agreed to. 

Dr S.C. THOMAS:  I assume that this amendment relates to the final pronouncement and introduction of the 
Planning and Development Act 2005, which simply replaced the previous act.  Did that act become law after this 
bill was introduced?  I guess the question I am asking ultimately is whether this amendment is necessary because 
of events that happened in the meantime, or whether it was an error initially?  I presume it has happened because 
there was a turnover and the new act took precedence some time during the past six months. 

Mr M. McGOWAN:  I thank the member for Capel for the question.  The Planning and Development Act 2005 
was proclaimed on 9 April 2006.  A number of provisions in the bill relate to planning legislation that has been 
replaced by that act; therefore, we need to amend the bill that is passing through the Parliament now to ensure 
the accuracy of the references to the legislation.  We were always expecting to make this amendment but we did 
not know exactly when it would happen. 

Question put and passed; the Council’s amendment agreed to. 
Mr M. McGOWAN:  I move - 

That amendment 2 made by the Council be agreed to. 

Dr G.G. JACOBS:  I was distracted for a moment when the house was debating amendment 1.  As the 
amendment does not include a date, will the minister clarify why “Metropolitan Scheme Act” needs to be deleted 
and “Planning and Development Act 2005” inserted?  I note that this amendment repeats itself throughout this 
message. 

Mr M. McGOWAN:  The metropolitan scheme act, which in this legislation means the Metropolitan Region 
Town Planning Scheme Act, has been superseded by the Planning and Development Act.  The functions that 
formerly existed in the metropolitan scheme act are now contained in the Planning and Development Act.  
Therefore, we are amending the reference to the “Planning and Development Act”.  I am not sure whether that 
answers the member for Roe’s question, but it is probably as clear as I can make it.  The functions contained in 
the metropolitan scheme act were placed in the Planning and Development Act during the period that we debated 
this bill.  We could not pass a bill through both houses of Parliament that made reference to a new law that did 
not exist at the time.  Therefore, an amendment was required during the passage of this bill through the upper 
house.  That is why the government accepts the amendment, as it reflects the reality of the law. 

Dr G.G. JACOBS:  I thank the minister for that.  I understand that this could be a time line issue, but will the 
minister tell me the age of the metropolitan scheme act? 

Mr M. McGowan:  It was introduced in 1959.  Its full name is the Metropolitan Region Town Planning Scheme 
Act 1959.  Instead of using that full term in the definitions in the Swan and Canning Rivers Management Bill, 
we defined the Metropolitan Region Town Planning Scheme Act 1959 as the “Metropolitan Scheme Act” for 
simplicity.  I suppose we could have called it the “MSA” or something like that, but we went for “Metropolitan 
Scheme Act”.  The Metropolitan Region Town Planning Scheme Act was passed in 1959 by this Parliament and, 
from recollection, the Premier at that time was Bert Hawke. 

Mr R.F. JOHNSON:  I have a quick question.  Is the metropolitan scheme act now repealed or is it still in 
operation? 
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Mr M. McGOWAN:  I will have to seek absolute clarification from the Minister for Planning and 
Infrastructure, but I believe it has been completely repealed by the Planning and Development Act.  Of course, 
some functions contained in an act are replaced by another act and other functions in the original act continue to 
exist. 

Mr R.F. Johnson:  I accept that, but I am not sure about this bill.  I just wonder whether solely contained in the 
metropolitan scheme act were the relevant parts that are now being referenced in the Planning and Development 
Act.  If that was the whole purpose of the metropolitan scheme act, one would assume it would be repealed.  Has 
it been repealed or will it be repealed?  It is silly to have an act in place that serves no purpose. 

Mr M. McGOWAN:  It may have been superseded in part by the Planning and Development Act.  My 
understanding, which I must clarify with the Minister for Planning and Infrastructure, is that it has been repealed 
by the Planning and Development Act.  We often find that some functions of an original act still subsist. 

Mr R.F. Johnson:  Still exist? 

Mr M. McGOWAN:  Sometimes we find that. 

Mr R.F. Johnson:  Still exist, yes; I thought the minister said “subsist”. 
Mr M. McGOWAN:  Subsist or exist, one or the other.  We sometimes find that a new act takes up some 
functions of the original act but the original act must remain in place as it performs other functions that have not 
been replaced by the new act.  I am sure that future historians will be interested in this debate.  I expect that the 
Planning and Development Act has replaced the Metropolitan Region Town Planning Scheme Act 1959 in its 
entirety.  As the member is very interested, I will seek clarification from the Minister for Planning and 
Infrastructure later and personally ensure that he is completely informed.  If he likes, we can organise a briefing.  
Mr R.F. Johnson:  I have no intention of delaying this important legislation.  For clarity and for the record we 
need to know exactly the situation but I will not delay this message from the Council.  

Mr M. McGOWAN:  No problem; I thank the member for Hillarys for his assistance.  
Question put and passed; the Council’s amendment agreed to. 
Mr M. McGOWAN:  I move - 

That amendments 3 to 6 made by the Council be agreed to.  

Question put and passed; the Council’s amendments agreed to. 
Mr M. McGOWAN:  I move - 

That amendment 7 made by the Council be agreed to.  
Mr G. SNOOK:  Will the minister clarify the background behind the difference between “statements of 
planning policy” and “state planning policies”.  I am clear about what state planning policies are.  A range of 
them have been developed.  However, is the change from “statements of planning policy” made on the basis of 
each agency?  In this case I assume that it will relate to the Swan River Trust.  Is that assumption correct?  Does 
the state planning policy cover aspects of an individual agency’s policies?   

Mr M. McGOWAN:  It is just a change of name under the new Planning and Development Act 2005.  What 
used to be referred to as statements of planning policy are now called state planning policies.  I am not sure why.  

Mr R.F. Johnson:  It’s a very significant change.  

Mr M. McGOWAN:  I want to clarify something I said before.  It turns out that the Hawke and Brand 
governments were both in office in 1959.  When the Metropolitan Region Town Planning Scheme Bill was 
passed in 1959, it may well have been passed by either the Hawke or the Brand governments.  It depends which 
month in the year it was passed.  I expect that it would have been passed by the Brand government because I 
doubt the Parliament would have sat much before the election, which was held in April 1959.  However, most of 
the work on its preparation would have been done by the Hawke government.  It was a great example of 
bipartisanship that a bill was prepared by the Hawke government and passed by the Brand government.  I wanted 
to ensure that members did not feel misled by my earlier comments.  It was a whim really.  

Dr S.C. THOMAS:  While we are on whims, I am interested in the difference between the terms “statements of 
planning policy” and “state planning policies”.  I considered statements of planning policy to potentially cover a 
much broader group of figures.  It seems that in the original legislation, statements of planning policy could 
include, for example, draft protection policies.  If I am not mistaken, this is a government amendment passed in 
the secondary chamber.  Cannot statements of planning policy be extended to include draft planning policies?  
That being the case, it is probably a very good amendment.  The implementation of official state planning 
policies would then be very different.  The wetland policies have been dealt with, but the government still has a 
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draft policy on buffer zones, for example.  The policy on buffer zones is only a draft policy.  Will the change 
from “statements of planning policy” - what I thought were broad, general definitions - to the more specific 
“state planning policies” include only policies that are accepted and approved and not draft policies?  That would 
make a difference to what the Swan River Trust can do and consider under those circumstances.   

Mr M. McGOWAN:  It is an interesting question and I am very pleased that the member for Capel has asked it.  
I will clarify it as best I can.  The statements of planning policy were mentioned in the bill that we passed in this 
house earlier this year because that was the correct term under the Town Planning and Development Act 1928, 
which has also been replaced by the Planning and Development Act 2005.  Consequently, for the sake of 
accuracy, we had to change the wording to “state planning policies” because the concept in the new bill, 
“statements of planning policy”, no longer exists.  

The debate on the way state planning policies work was held in 2004 or 2005 on the Planning and Development 
Act 2005.  The member is therefore asking me to provide him with an explanation of matters within a bill that 
we are not dealing with, so I cannot answer the question in great detail.  

Dr S.C. Thomas:  I am happy to go back and look at that.  I wanted to know where the link was.  

Mr G. SNOOK:  Lines 6 and 7 on page 24 read -  

within its functions, and to publish other statements of policy relating to any matters within its function;  

I take it those policies are the trust’s policies.  It is the normal function of an agency to have policies.  Do those 
policies developed by the trust under this legislation carry statutory powers?   

Mr M. McGowan:  No.  

Question put and passed; the Council’s amendment agreed to. 
Mr M. McGOWAN:  I move - 

 That amendment 8 made by the Council be agreed to. 

The SPEAKER:  It is customary for the minister to stand when he moves the amendment. 

Dr S.C. THOMAS:  I am the only member in the chamber who can get away with saying this: I thought that the 
minister was standing already!  I am probably the only member shorter than him. 

Mr M. McGowan:  The former member for Kingsley might have rivalled the member for Capel. 

Dr S.C. THOMAS:  I had her matched.  I presume that the need for this amendment was a drafting error.  The 
good member for Leschenault spent some time last night discussing the government’s standards of drafting, but I 
am sure I do not need to go over those details.  I would like the minister to acknowledge that it was a drafting 
error. 

Mr M. McGOWAN:  I did not hear the comments made by other members last night.  Parliamentary counsel do 
a good job of creating legislation that we consider and debate.  I am glad to see that the house of review is 
picking up occasional mistakes. 

Mr R.F. Johnson:  So, you support the house of review. 

Mr M. McGOWAN:  I support its picking up drafting errors.  If that is a contribution it can make, we are all 
very grateful for that. 

Dr S.C. Thomas:  We will call it the secondary chamber from now on. 

Mr M. McGOWAN:  I take it that the member for Capel is with the member for Cottesloe in wanting to abolish 
the other place. 

Dr S.C. Thomas:  It has its place; it is the secondary chamber.  The Deputy Speaker is heading down that 
particular course.  Don’t give the Deputy Speaker a hard time, otherwise you will never get the call again. 

Question put and passed; the Council’s amendment agreed to. 
Mr M. McGOWAN:  I move - 

 That amendment 9 made by the Council be agreed to. 

I am reminded of something that former upper house member Hon Graham Edwards once said.  The upper house 
was not airconditioned for 100 years.  When members of the upper house were debating whether they should 
continue to wear coats when it was hot, which was apparently an annual debate they used to have, the forces of 
conservatism said that members must continue to wear coats and Labor Party members argued that it was not 
absolutely necessary to wear coats.   
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Mr R.F. Johnson interjected. 

Mr M. McGOWAN:  Members opposite will like this story.  Members of the Legislative Council were debating 
whether to continue to wear coats.  Hon Graham Edwards concluded the debate and won the argument by 
saying, “I don’t know what all this debate is about coats; I come in here every day without wearing any shoes 
and nobody seems to mind!”  Apparently we won the debate on that point. 

Question put and passed; the Council’s amendment agreed to. 
Mr M. McGOWAN:  I move - 

 That amendment 10 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 
Mr M. McGOWAN:  I move - 

 That amendment 11 made by the Council be agreed to. 

Question put and passed; the Council’s amendment agreed to. 
Mr M. McGOWAN:  I move - 

 That amendment 12 made by the Council be agreed to. 

Mr G. SNOOK:  We have heard a few discussions of definitions in this place.  This amendment changes the 
word “values” to “benefits”.  What is the reasoning behind that amendment?  What is the difference between 
community values and community benefits?  Does it refer to a monetary benefit?  A benefit could be an 
advantage in many forms.  The first form that comes to my mind is an economic benefit to the community.  
However, in my mind a value encompasses a standard of dress, for example, which we were discussing just a 
moment ago.  A benefit is quite different by my understanding, although I do not have a dictionary with me.  I 
am interested to know the reasoning behind why this amendment is needed to add to the value of the bill. 

Mr M. McGOWAN:  This is what is called a values debate. 

Mr G. Snook:  It could be valuable. 

Mr M. McGOWAN:  The word was changed because throughout the rest of the bill the word “benefit” has been 
used.  When a court, or whoever interprets the bill in the future, sees a different word used in other parts of the 
bill, it will naturally assume that the Parliament meant something different and will interpret it differently.  We 
have replaced the word “values”, which was in effect a drafting error, with “benefits”, which is used elsewhere 
in the bill.  My personal view, which I am willing to put on the record having read the bill, is that it is a matter of 
semantics.  Whether the word “values” or “benefits” is used makes little difference to me.  However, I 
acknowledge that if one word is used in one part of the bill and another word is used elsewhere in the bill, it will 
be interpreted differently.  Therefore, it is sensible to provide consistency throughout the bill. 

Dr S.C. THOMAS:  I disagree with that.  I wonder whether this amendment, which I presume was a 
government amendment in the Legislative Council, might have come about because the Labor Party did not 
understand the definition of the word “values” but it understood the word “benefits”.  That might be the case.  It 
has no understanding of the word “values”.  This is why I presume a Labor Party member moved this 
amendment in the upper house.  Was the minister aware that it happened that way?  The amendment makes a 
great difference.  We place a value on the river system and on the environment.  That gives us a baseline value.  
We place a value on a natural asset.  Suddenly we are asked to not value it but to regard it as a benefit.  Is the 
minister implying that there is no implicit value in it and that we can only regard it as a benefit and as something 
that does not necessarily have an implicit value, which it does in my mind?  The member for Hillarys probably 
feels very strongly on this issue and I will give him a chance to make his point in a moment. 

Mr M. McGowan:  He feels strongly on a lot of issues. 

Dr S.C. THOMAS:  He is a man of great passion and he is a great advocate.  I wonder whether it is the case that 
the Labor Party could not understand the word “values” and replaced it with the word “benefits” because that is 
all it recognises. 

Mr R.F. JOHNSON:  I feel compelled to say a few words on this issue.  I concur with my colleague the 
member for Capel when he said that the Labor Party clearly has no understanding of the word “values”.  
Members opposite understand “benefits” because we saw in this house yesterday that Labor members were 
getting benefits that other members of this house were not getting.  I am sure my colleague the member for 
Victoria Park is looking up The Australian Oxford Dictionary and he will probably want to contribute to this 
debate to give us the dictionary definition of those words, but “benefit” could be monetary value - probably that 
is what many Labor Party members would see as a benefit; monetary values attributing to them - whereas 
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“values” are something that everybody can enjoy.  The values in society are things that we can enjoy.  The 
values of the environment are something we can enjoy.  There is a slight difference.  I am sure the minister will 
want to respond to this very important point, but I assume that his argument will be that he simply wants 
consistency.  Perhaps I can help him by putting the seed into his mind that that is the argument he will put 
forward: there is consistency in relation to definitions, so that rather than using the word “values”, which he 
probably knows very little about, he will use the word “benefits”, which he knows a lot about.  Perhaps the 
minister could respond and the let me know whether that is true. 

Dr G.G. JACOBS:  This amendment pertains to the river protection notices, and it is one about which we had 
some concerns in relation to primary producers within a catchment area and how onerous it might be if this 
provision were not used correctly.  It is really a surprising change to substitute “values” for “benefits”.  We 
would not get such a change from the Greens because I believe they would view a community value as being a 
lot more green, so to speak, than a community benefit.  As other members have suggested, a value has all those 
other uncalculated, less tangible benefits.  It is almost like a value judgment.  I appreciate lots of foliage and 
green trees, but I do not necessarily put a benefit on that.  I like the environment with lots of foliage.  That is a 
value but it may not necessarily come down to a benefit. 

In relation to river protection notices, I suggest people in the Swan and Canning catchment area who are primary 
producers would applaud the change from “values” to “benefits” because it cuts out all the issues that they would 
consider to be warm and fuzzy.  I think the government, if it was consistent, would have stuck with “values”.  
This time it has gone for “benefits”.  I would like the minister to explain how that change came into being in the 
other place.  I would be very surprised if it was a requirement of the Greens to change “values” to “benefits”, so 
why was there a need for the government to do it, or was it pushed by the Liberal opposition? 

Mr M. McGOWAN:  I thank members opposite for their hard-hitting and insightful comments!  I was 
impressed by the intricacy and detail of the arguments they raised.  However, I need to inform members of a few 
things.  The term “ecological and community benefits” has been used in the preamble and in clauses 5, 7, 11, 47, 
and 51 to 53, and they are just the ones we found in glancing through the bill.  So, in clause 90, if we used the 
word “values” rather than “benefits”, I think members would find there could be some difficulties with 
interpretation in that people might think there was something different about the meaning here compared with 
the meaning in other parts of the bill.  The government moved this amendment in the other place and it was 
supported by the Greens.  The member for Roe said he did not think the Greens would have supported it.  In fact, 
I would be surprised - I do not know - if the opposition opposed the amendment in the upper house.  We can find 
that out, if members like.  As we all know, it is a sensible and reasonable change to overcome a drafting error. 

Question put and passed; the Council’s amendment agreed to. 
Mr M. McGOWAN:  I move -  

That amendment 13 made by the Council be agreed to. 
Question put and passed; the Council’s amendment agreed to. 
Mr M. McGOWAN:  I move -  

That amendment 14 made by the Council be agreed to. 
Question put and passed; the Council’s amendment agreed to. 
Leave granted for amendments 15 and 16 to be considered together. 

Mr M. McGOWAN:  I move - 

That amendments 15 and 16 made by the Council be agreed to. 

Question put and passed; the Council’s amendments agreed to. 

The Council acquainted accordingly. 
 


